ORDINANCE NO. 2021-07

AN ORDINANCE GRANTING A NON-EXCLUSIVE FRANCHISE TO JOE WHEELER
ELECTRIC MEMBERSHIP CORPORATION AND ITS WHOLLY OWNED
SUBSIDIARY, JWEMC COMMUNICATIONS, LLC, FOR THE PURPOSE OF
CONSTRUCTING AND MAINTAINING A FIBER-OPTIC TRANSMISSION LINE
WITHIN CERTAIN PUBLIC RIGHTS-OF-WAY WITHIN THE CITY OF
PRICEVILLE, ALABAMA

WHEREAS, Joe Wheeler Electric Membership Corporation and its wholly owned
subsidiary, JWEMC Communications, LLC (hereinafter referred to collectively as the (“the
Grantee”) desires to construct and maintain a fiber-optic transmission line within certain public
rights-of-way within the City of Priceville, Alabama (“City”); and

WHEREAS, the Grantee has requested a franchise from the City in order to maintain and
construct a fiber-optic transmission line within the corporate limits of the City; and

WHEREAS, the City Council wishes to accommodate the Grantee’s request and grant a
franchise to allow Grantee to maintain fiber-optic transmission lines in accordance with the terms
and conditions contained herein. '

NOVW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF PRICEVILLE, ALABAMA, AS FOLLOWS:

The City Council of the City does hereby grant to Grantee a non-exclusive franchise
granting to Grantee the authority to maintain and construct a fiber-optic transmission line in the
City in and along certain rights-of-way, subject to the terms and conditions set forth in the
following agreement:

AGREEMENT
This Agreement is entered into on this the 24th Day of May, 2021, by and between the
City of Priceville, Alabama (hereinafter referred to as the “City”), and Joe Wheeler Electric
Membership Corporation and its wholly owned subsidiary, JWEMC Communications, LLC
(hereinafter referred to collectively as the (“the Grantee”).
WITNESSETH:

The City and the Grantee do hereby mutually covenant and agree as follows:

SECTION 1. Defined Terms. For purposes of this Agreement, the following terms, words and
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1.9 "Telecommunications" means the transmission, between or among points specified by
the user, of information of the user’s choosing (e.g., data, and voice), without change in the form

or content of the information as sent and received.
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1.10 "Telecommunication Service(s)" means the offering of Telecommunications for a
fee directly to the public, or to such classes of users as to be effectively available directly to the
public.

1.11 "Telecommunication System" means the cables, wire, lines, towers, wave guides,
optic fiber, antennae, and any associated converters, equipment or Facilities designated and
constructed for the purpose of producing, receiving, amplifying or distributing
Telecommunications to or from locations within the City.

1.12 "Use Fee" means the fee paid by a Provider to the City for locating, maintaining and
operating Facilities in the Rights-of-Way.

SECTION 2. Grant of Authority. The City hereby grants to the Grantee the non exclusive
authority to construct, install and maintain and operate a fiber-optic transmission line in and
along the Rights-of-way in the City (hereinafter referred to as the “System”). The Grantee shall
obtain the approval of the Mayor or his designee of the location of the System before
constructing, expanding or extending the System within the City pursuant to this Agreement. The
Grantee shall not provide Video Services within the City pursuant to this Agreement. The
Grantee shall be required to enter into a separate Cable Television franchise agreement with the
City if the Grantee chooses to provide video services. This Franchise does not authorize the
deployment of a Small Cell System and/or Distributed Antenna System “DAS” serving one or
more wireless service providers.

2.1 Prior to the commencement or continuation of any construction or operation in the
City, the Grantee shall be duly authorized to do business in Alabama and shall have received any
necessary certificate of public convenience and necessity or other required authorization from
Alabama Public Service Commission, the Federal Communications Commission or other
authorized regulatory body. Evidence that such authority has been acquired or that it is not
required shall be filed with the City upon request of the City.

2.2 All work in the Right-of-Way shall be in accordance with the Code and all other
applicable state and federal standards, codes and ordinances, and will be done under the general
supervision of the City. Grantee shall apply for and obtain all required permits from City as
specified in the Code before Grantee shall undertake any construction in the Right-of-Way. All
new construction will, unless specifically authorized by the City, be placed underground if the
City deems necessary for the public convenience and safety and generally to control and regulate
the use of the streets as required by Section 11-43-62 of the Alabama Code. The placement of
above ground pedestals, meter bases and related equipment shall be permitted only as
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SECTION 5. Grant of Non-Exclusive Authority. The right to use and occupy the rights of-way
for the purposes herein set forth shall not be exclusive, and the City reserves the right to grant the
use of said Rights-of-way to any person at any time and for any lawful purpose. This Agreement
shall not be construed to create any rights beyond the terms, conditions and periods set forth in
this Agreement, except as provided herein. The City does not warrant any of the rights granted
by this Agreement.

SECTION 6. Reservation of Regulatory and Police Powers. The City, by the granting
Ordinance - Page 5 of 14

of this franchise and approving this Agreement, does not surrender or to any extent lose, waive,
impair or lessen the lawful powers and rights now, or which may be hereafter, vested in the City
under the Constitution and the statutes of the State of Alabama to regulate the use of its Rights-of
way by the Grantee or any person or to charge reasonable compensation for such use, and the
Grantee, by its acceptance of this franchise and Agreement, agrees that all lawful powers and
rights, regulatory power, police power or otherwise, that may be from time to time vested in or
reserved to the City, shall be in full force and effect and subject to the exercise thereof by the City
at any time. The Grantee is deemed to acknowledge that its rights are subject to the regulatory
and police powers of the City to adopt and enforce ordinances necessary for the safety and
welfare of the public and agrees to comply with all applicable laws and ordinances enacted by
the City pursuant to such powers.

Any conflict between the provisions of this Agreement and any other present or future
lawful exercise of the City’s police powers shall be resolved in favor of the latter.

SECTION 7. Standards of Service.

7.1 Conditions of Street Occupancy. All portions of the System and all associated
equipment installed or erected by the Grantee pursuant to this Agreement shall be located so as to
cause minimum interference with the proper use of the Rights-of-way and with the rights and
reasonable convenience of property owners who own property that adjoins any of such Rights-of
way. Grantee shall present to the Mayor or his designee plats of all installations to be installed or
constructed listing anticipated types of equipment and facilities, properly identifying and
describing them by appropriate symbols and marks, and including annotations of all public ways,
streets and roads where the work is anticipated. Maps shall be presented in a scale that allows
proper review and interpretation and will be filed no less than ten (10) working days before any
installation of said cable or equipment or facilities. Grantee shall obtain formal approval prior to
the commencement of construction. Should the City require any plan additions or modifications
prior to issuing formal approval, the City will promptly notify the Grantee thereof. The Grantee
shall provide the Mayor’s designee digital as-built drawings within six (6) months of the
completion of the construction. Final drawings will be supplied in Autocad using NAD 83
coordinates, GIS format, and/or such other digital formats as are reasonably acceptable to the
Parties.




STy 10 I0ARIAl 23 Jo [eaoxdde oy} yim 1o ‘Kous3rowa ue Jo aseo oy ul 3dooxy 'y

ReML-JO-SIUSTY JO SUOTONISAQ) 'L

‘K1dde [eys prepueis 1939118 ay) ‘K1) 2y
Kq peydope saourUIpIO FUIPNOUL ‘SPIEPUL)S [BO0] 10 2Je)S ‘[eIopa) o[qeorjdde Aue pue o9juelr) ay)
Aq pordope spiepuels o) Uaam}dq JII[JUOD B SI I} JUSAD 2} U] ‘SPIepue)}S WIUIUA 9°/

“gare oy} U1 A)1adoid 1o suostad Jo Ajojes oy} M o1ofIoul
10 I98uepus A[qBUOSBAIUN JOU [[BYS J0A12Y) sired 10 wa)sAS oy, "pajdope 19)jealat] o1k 10 100)J0 Ul
mou are yorgm A1) a3 Aq paydope sooueulpio pue syuawarnbar jruted [e Surpnjour ‘suone[ngal
pue so[nI  ‘SMe[ [BJ0] puk ‘O1els ‘[erapaj 9jqesrdde yym souerjdwos [enueisqns ul pawrojrod
oq [[BYS JIoM [ons [V IoUUBW ONI[UBUDMIOM pUB A[IOpIo Uk Ul pauuiojrad oq [[eys waisAS o
JO oueudUIRW pue Iredar ‘UOTIE[[LISUI ‘UOTIONISUO)) “STUAIRIINDIY JIUIo] pue AJ9Jes S/

"A310) 91} JO UOI}OBJSIIES OT[} 0] DIJUBIL)
oy} AQq UadEIIOPUN WR)SAS 9Y) JO douruUIRW 10 Iedal ‘UOTIR[[BISUI ‘UONONISU0d AUR JO }[NSAI
e Se pagewep SqNIYSs 10 s291 [[& 20e[dar ‘asuadxa umo s3I 18 “[Ieys 10 ‘A19qquIySs 10 S291) SUIAOWAI
10 umpno ‘Furuwirny Aq pasned ‘A1) 9yl Aq PIUNUILQP Se Sjunowe [ons ul ‘sagewep Aue I0J
A1) ot 91esuadwiod A[qeuOoSeal [[BYS 99)ULIL) o], ‘AToqqNIS PUE S001], JO SUIGWIL], $°/

"90)URIL) 91}
03 9]qe23IBYD 9 [[BYS JOIIT[) }SOI 2[BUOSBAI Y} PUL ‘QUOP 9q 03 }I 9SNED 10 JI0M [ONS 0p 0} JYSLI
o} 2ARY [TeYS A1) 9} ‘UONBIGIIOU UPLIM I3Je SAeD (Gf) 9AIJ-AJI0] UIIM UIaIaY JOJ papraoid
se jueld 1o Juawdmbe sjr 2A0wWAI 0] 18] JO OSNJAI 2OJUBIL) O} P[NOYS A} o3 10J 10 £q A[3001Ip
ouop Fur9q SI UOTONNSUO 10 UONE[[RISUL YONS UAYM ‘SIUI] SUOTEIIUNUITIOIIO] O [BOLI}09]2 ‘sadid
IoJeM 10 ST ‘SUrRIP ‘SIOMaS JO UONR[[BISUL ‘OPBI3 J221)S JO JUSWYSI[RIS 10 95UBYD ‘UOI}ONIISU0D
1901S pue ABMI2IJ ‘quowuopueqe joans ‘Aayes orqnd ‘suonipuod oujen jo uosear Aq A1)
oy £q paxmbar A[nyme| uaym o9jueln) ot Jo Aadord Aue ‘Aem-Jo-syydry] oyj WOI 9AOWNAI IO
‘Kem-J0 SIUSTY 1) Ul 3ed0[a1 109uuoosip Ajuerodwo) ‘roddns jo9101d ‘asuadvs wmo sit je “[reys
99JURID) 1)) 90130U 19)101[S a1mbax suonrpuoo Aousdrows araym 3daoxa ‘sAep (¢f) 2A1J-A110] UeL)
SS9 2q 03 J0U ‘2o130U d[qeUOSEaI JO 3d1o9a1 s31 uod) “KIT7) 2} JO }SoNbay J& UOHESO[OY "€°L

#1 30 9 @8R - 90UBUIPIO
"2u3 IS9P SIY 10 10ABIA 2y} Aq paaoxdde 1o pargroads s[errajew ot

M pUB SpIEpUE)S o) 0} FuIpIoooe Iom oY) uuofrad [[Bys 99jueln) oy Iom 91} FUIZLIOYINE
syrurad Aue ur pargroads sajep o) unm paje[duwoo oq isnuwr UraIdy pannbal se Aem-Jo-sjusny Jo
UOIJLI0ISAT Y} PUB JUAWRAIFY S} Jopun auop aq 03 yrom ay [, ‘Auadord orjqnd jo uwondnisip ot
9ZIWTUIW 0} I9PIO Ul UONIPUOD 19332q 10 [euI3Lio o) Surdedspue] pue ‘SaInjonns ‘Seale PajeABIX?
[fe ooerdar pue seare posseld paqImySIp pos-oI [[BYS 22JUeIn) oy, ‘A1) 2y} JO UOIOBJSIes
oy} 03 9oueqISIp yons 03 Jourd Ajejerpawtul Junsixa Aem-Jo-spysry oyl JO UOBIPUOD I} O}
a1qeredurod uonIpPuOod € 03 ABM-JO-SIYIY Yons 2103531 pue aoe[dar ‘osuadxo sirie [[eys I ‘0ojueIn
oy} Aq Aem-Jo-s1ySny Aue Jo 20UBQINISIP B SINO00 I} WOISAS 2y} JO oouruajurew Jo uorerado
‘UOTJONIISUOD §,92JUBIL) 2} JO 9SIN0D Y} JuLNp J| ABM-JO-SIUoly JO UONEI0ISoY T'L




designee, no Rights-of-way obstruction or excavation may be performed when seasonally
prohibited or when conditions are unreasonable for such work.

B. Grantee shall not so obstruct the Rights-of-way so as to interfere with the
natural, free and clear passage of water through the gutters, drains, ditches or other
waterways. The Grantee shall clear the streets of any drill mud, debris and other
obstructions that accumulate as a result of the Grantee’s construction activities, and will
not permit its activities to create a hazard to any persons or property. In the event that any
such drill mud, debris or other obstruction caused by the Grantee’s activities encroaches
upon the street, the Grantee shall take immediate corrective action to remove the same.

7.8 Safety Requirements.
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A. The Grantee shall at all times employ the highest degree of care as is
commensurate with the practical operation of its business and shall install and maintain in
use commonly accepted methods and devices for preventing failures and accidents which
are likely to cause damage, injuries or nuisances to the public.

B. The Grantee shall install and maintain the System in accordance with the
requirements of all applicable regulations of the City, which may be amended from time
to time, and in such manner that its operations will not interfere with any installations of
the City or of a public utility serving the City. Grantee shall meet all City and State
requirements for traffic control and notify the City at least twenty-four (24) hours prior to
the commencement of work, except in cases of emergency. The Grantee shall, on the
request of any Person holding a permit to move a building temporarily raise or lower its
wires to facilitate the moving of such buildings. The expense of such temporary removal
or raising or lowering of wires shall be paid by the Person requesting the same, and the
Grantee shall have the authority to require such payment in advance. The Grantee shall
be given at least ten (10) business days advance notice to arrange such temporary wire
alterations.

C. All construction, installation, maintenance, and operation of the
Telecommunications System or of any facilities employed in connection therewith shall
be in compliance with the provisions of the National Electrical Safety Code as prepared
by the National Bureau of Standards, the National Electrical Code of the National
Council of Fire Underwriters, any standards issued by the FCC or other federal or state
regulatory agencies in relation thereto, and local zoning regulations. The Grantee shall
comply with ordinances, rules, and regulations established by the City pursuant to the
lawful exercise of its police powers and generally applicable to all users of the
Rights-of-way.

D. The Grantee shall maintain a force of employees at all times sufficient to
provide safe, adequate and prompt service for the System.
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the Grantee in writing of the time and place of such meeting and provide the Grantee with an
opportunity to be heard.

8.4 Enforcement. In the event the City, after such meeting, determines that the Grantee is
in default of any provision of this Agreement, the City may pursue any or all of the following

remedies:

A. Seek specific performance of any provision which reasonably lends itself to

such a remedy;

B. Make a claim against any surety or performance bond which may be required

to be posted;

C. Restrain by injunction the default or reasonably anticipated default by the

Grantee of any provision of this Agreement;

D. Seek any other available remedy permitted by law or in equity;
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E. In the case of a material default of this Agreement, declare the Agreement to

be revoked in accordance with the following:

(1) The City shall give written notice to the Grantee of its intent to revoke
the Franchise on the basis of noncompliance by the Grantee. The notice shall set
forth the exact nature of the noncompliance. The Grantee shall have thirty (30)
days from such notice to object in writing and to state its reasons for such
objection. In the event the City has not received a satisfactory response from the
Grantee, it may then seek termination of this Agreement at a public meeting. The
City shall cause to be served upon the Grantee, at least ten (10) days prior to such
public meeting, a written notice specifying the time and place of such meeting and
stating its intent to seek such termination.

(2) At the designated meeting, the City shall give the Grantee an
opportunity to state its position on the matter, after which it shall determine
whether or not this Agreement shall be terminated. The Grantee may appeal such
determination to an appropriate state or federal court or agency which shall have
the power to review the decision of the City and to modify or reverse such
decision as justice may require. Such appeal must be taken within thirty (30) days
of the issuance of the determination by the City.

(3) The City may, in its sole discretion, take any lawful action which it
deems appropriate to enforce the City's rights under this Agreement in lieu of
revocation of the Agreement.

8.5 Impossibility of Performance. The Grantee shall not be held in default or
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is entered in any proceedings against the Grantee decreeing the voluntary or involuntary
dissolution of the Grantee.

SECTION 10. Work in Rights-of-Way. Prior to any excavation within the Rights-of-way, the
Grantee shall obtain a permit from the City pursuant to this Agreement, and the work shall be
performed in accordance with all applicable ordinances and codes and any subsequent ordinances
or regulations that may be adopted by the City. Repair and replacement of the Rights-of-ways
due to the Grantee’s installation, removal, relocation, maintenance and repair of its System or
facilities shall be accomplished to the satisfaction of the City.

SECTION 11. Insurance. The Grantee shall maintain in full force and effect, at its own cost and
expense, a comprehensive general liability insurance policy in the amount of $1,000,000.00 for
bodily injury and property damage per person and $3,000,000.00 as to each occurrence,
satisfactory to the City. In addition, the Grantee shall obtain worker’s compensation coverage as
required by the laws of the State of Alabama. The City shall be named as an additional insured
on the policy, and the Grantee shall provide the City with a certificate of insurance designating
the City as an additional insured on each policy and extension or renewal thereof. An
endorsement shall be included with the policy that states that the policy shall not be cancelled
without giving thirty (30) days written notice of such cancellation to the City.

SECTION 12. Indemnity and Hold Harmless. The Grantee agrees to indemnify, defend,
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and hold harmless the City, its elected officers, employees, agents, and representatives, against all
claims, costs, losses, expenses, demands, actions, or causes of action, including reasonable
attorney’s fees and other costs and expenses of litigation, which may be asserted against or
incurred by the City or for which the City may be liable, which arise from the negligence or
willful misconduct, of the Grantee, its employees, agents, or subcontractors arising out of the
construction, operation, maintenance, upgrade, repair or removal of Facilities except for those
claims, costs, losses, expenses, demands, actions, or causes of action which arise solely from the
negligence, willful misconduct, or other fault of the City. The City does not and shall not waive
any rights against the Grantee which it may have by reason of this indemnification, or because of
the acceptance by, or the Grantee’s deposit with the City of any of the insurance policies
described in this Agreement. The indemnification by the Grantee shall apply to all damages,
penalties and claims of any kind, regardless of whether any insurance policy shall have been
determined to be applicable to any such damages or claims for damages.

SECTION 13. Disclaimer of Warranties. The City makes no representation or warranty
regarding its rights to authorize the installation or operation of the System on any particular Right
of-way, and the burden and responsibility for making such determination in advance of the
installation shall be upon the Grantee. This Agreement shall not be construed to deprive the City
of any rights or privileges which it now has, or may hereafter have, to regulate the use and control
of its streets.

SECTION 14. Warranties and Representations. The Grantee hereby agrees, represents and
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ATTENTION: George Kitchens
25700 AL-24
Trinity, AL 35673

The City and the Grantee may designate such other address or addresses from time to time
by giving written notice to the other party as set forth in this section.

SECTION 19. Application. The terms and conditions contained in this Agreement shall apply to
all areas within the corporate limits of the City and those areas annexed by the City after the
passage and approval of this Ordinance and Agreement.

SECTION 20. Acceptance. The Grantee’s acceptance of this Agreement shall be in writing in a
form approved by the City Attorney and shall be accompanied by delivery of all payments,
insurance certificates, applications, acceptance fees and performance of other requirements
relating to commencement of construction as set forth in this Agreement.

SECTION 21. Assignment. The Grantee’s interest in this Agreement shall not be sold,
transferred, assigned or otherwise encumbered or disposed of, either by forced or voluntary sale
or otherwise, without the prior written consent of the City Council, which shall not be
unreasonably withheld. The City reserves the right to be reimbursed by the Grantee for costs
incurred by it in reviewing the request for transfer of ownership.

SECTION 22. "Most Favored Nation'" Clause.

22.1 Notwithstanding any other provision of this Franchise the City reserves the right to
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grant a franchise to, or enter into an agreement with, one or more telecommunications service
providers to use the Rights-of-Way to provide Telecommunication Services within the City. If the
City grants such a franchise or enters into such an agreement with another telecommunications
service provider to use the Rights-of-Way to provide Telecommunication Services to any part of
the City in which the Grantee is actually providing Telecommunication Services and, such
franchise or agreement, in the reasonable opinion of the Grantee, contains more favorable or less
burdensome than those contained in this Franchise, then the Grantee may provide written notice
to the City stating the specific terms and/or conditions in the competitive franchise or agreement
that are more favorable or less burdensome than those contained in this Franchise. Upon receipt
of such notice, the Grantee and City agree to open discussion and consider modifications to this
Franchise in order to insure a competitive environment between the providers of
Telecommunications Services or similar services with any amendments subject to the mutual
agreement of both parties within ninety (90) days after the Grantee submits a written request to
the City. City shall take official action with regard to the requested amendment within the ninety
(90) day period. The Grantee and the City agree that this section does not required a word for
word idential franchise or agreement for a new telecommunications service provider so long as
the regulatory and financial burdens on each entity are materially equivalent.
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By/v/o/é

/ Sam Heflin, Its ayor

ATTEST:

Shannon We1ssend Clty Clerk






